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Albany, New York 12210

Mark A. Gross, J.

This Court ordered a hearing to determine whether sanctions should be imposed on
plaintiff and its attorneys for filing a frivolous debt collection lawsuit and whether
plaintiff's counsel should be held in contempt of the Court for failing to provide court

ordered documents.

Plaintiff commenced the instant action on June 8, 2010. Defendant filed her answer on
July 23, 2010. The matter was scheduled for a Pre-Trial Conference to be held on
September 28, 2010. On September 28, 2010 both sides appeared and the plaintiff was
ordered to serve on defendant and file with the Court its proof of the entire chain of
assignments of the alleged debt, the credit card agreement and other documentary
proof of plaintiff's prima facie case by October 29, 2010. The Pre-Trial [*2]Conference
was adjourned to November 16, 2010. On November 16, 2010 both sides again
appeared, however, plaintiff still had not provided the ordered documents to defendant
nor filed them with the Court. Plaintiff's counsel requested an adjournment until
January 18, 2011 so that they could obtain the documentary proof the Court had
ordered it to provide by October 29, 2010. The Court informed plaintiff's counsel on the
record that it would not tolerate any additional delay in plaintiff's counsel producing the
required documentary proof. On January 18, 2011 plaintiff's counsel appeared and still
did not have the documentary proof and requested to discontinue the case. The Court
refused to accept plaintiff's request to discontinue the action, dismissed the case with
prejudice and adjourned the case to February 24, 2011 for a hearing to determine
whether plaintiff's attorneys should be held in contempt of the Court for failing to
provide the requisite documents as directed and whether sanctions should be imposed
on plaintiff and its attorneys under 22 NYCRR § 130 -1.1 for their frivolous conduct in
commencing a lawsuit without having the requisite proof needed for a prima facie case.

The hearing was held on February 24, 2011. With respect to the issue of whether
sanctions should be imposed on plaintiff and its attorneys for filing a frivolous debt
collection lawsuit, plaintiff's counsel contended that plaintiff had a valid case against
Ms. Annetta Guest, the defendant herein. In support of their contention that plaintiff
had commenced a valid action against Ms. Guest, plaintiff's counsel produced a copy of
a statement by Leonard Turnbull, a Senior Sales Specialist at GE Money Bank, which is
entitled an Affidavit of Sale and which is dated February 11, 2011 and allegedly sworn
to before a notary public in the State of Georgia. In his statement, Mr. Turnbull swears
that GE Money Bank sold Ms. Guest's account, account number 6018595219157951, to
SHERMAN ORIGINATOR, LLC. Mr. Turnbull further swears that the correct amount owed
by Ms. Guest as of the February 14, 2009 date of sale was $1,781.54. Plaintiff's counsel
also presented an undated Bill of Sale which references a Forward Flow Receivables
Purchase Agreement dated December 19, 2007 between GE Money Bank and SHERMAN
ORIGINATOR 111, LLC. The Bill of Sale indicates that GE Money Bank sold and assigned
certain receivables as set forth in certain files delivered by GE Money Bank to SHERMAN

ORIGINATOR III, LLC on February 14, 2009. Also presented to the Court was an
undated document entitled Declaration of Account Transfer which indicates that on
February 27, 2009 SHERMAN ORIGINATOR IIl, LLC sold and assigned certain

receivables identified on a receivable file dated February 17, 2009 to SHERMAN
ORIGINATOR, LLC. The document further states that SHERMAN ORIGINATOR, LLC
subsequently sold the same assets to LVNV Funding, LLC. Attached to the Declaration
of Account Transfer as Exhibit A, is an untitled document which indicates that the
receivable files dated February 27, 2009 were designated as part of transfer group
number 114723 and portfolio number 12639. A copy of a statement from Ms. Nikki
Foster, an untitled, allegedly authorized representative of Sherman Originator LLC,

dated February 10, 2011, was also produced by plaintiff's counsel and allegedly sworn
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to before a notary public in the State of South Carolina. Ms. Foster swears in her
statement that account number 6018595219157951 is owned by LVNV Funding, LLC
and that the account was acquired by LVNV Funding, LLC from its affiliate Sherman
Originator, LLC. [*3]

Plaintiff's counsel also provided a copy of the computer screen printout that contains
the electronically stored information regarding defendant's alleged credit card account
which was reviewed and testified to by Jean Paul Torres, a witness for plaintiff, at the
hearing. Mr. Torres is an employee of Resurgent Capital Services, LP, the servicing
agent for Sherman Originator, LLC, Sherman Originator Ill, LLC and LVNV Funding,
LLC. Also produced at the hearing was a copy of the Resurgent Placement Print that
Resurgent Capital Services, LP allegedly sent to plaintiff's counsel and which purports to
contain data concerning defendant's alleged credit card account, which plaintiff's
counsel allegedly used as their basis for commencing the instant action. Ms. Valerie
Watts, an associate attorney of plaintiff's counsel, testified regarding the Placement
Print at the hearing. Mr. Adam Acuff, an associate attorney employed by plaintiff's

counsel who signed the complaint in the instant action, also testified at the hearing.

It is plaintiff's counsel's contention that they did not file a frivolous lawsuit against the
defendant. Counsel contends that defendant has admitted that she filled out a credit
card application and that based upon the testimony of Mr. Torres, the exhibits
introduced at the hearing and the purchase agreement submitted with counsel's
post-hearing memorandum, it is evident that LVNV Funding, LLC owned defendant's
account. Counsel further contends that based upon the testimony of Ms. Watts and Mr.
Acuff and the documents produced at the hearing, it is clear that plaintiff's counsel had
good reason to believe, based upon reasonable inquiry, that the claims against
defendant were meritorious. Specifically, plaintiff's counsel asserts that it reviewed the
Resurgent Placement Print and conducted its own investigation to determine that the
account information provided by Resurgent was accurate. It is plaintiff's counsel's
position that they have no legal obligation to independently verify the information
regarding defendant's account that they received. Further, counsel contends that there
is no rule that requires debt collectors or their attorneys to submit affidavits evidencing
the chain of title regarding ownership before commencing an action. Lastly, counsel
asserts that neither the Fair Debt Collection Act nor 22 NYCRR 8§ 130 -1.1-a requires
that parties and/or attorneys have all the evidence necessary to prove the claim when

filing the complaint.

First, the Court notes that defendant's credit card account at issue herein originated
with Monogram Credit Card Bank of Georgia. Plaintiff's counsel entirely failed to
establish the relationship between the original creditor Monogram Credit Card Bank of
Georgia and GE Money Bank. Plaintiff's counsel was only able to posit at the hearing
that they are related entities and produced a copy of a Certificate of Merger regarding
the merger of GE Capital Consumer Card Co. and Monogram Credit Card Bank of
Georgia with its post-hearing memorandum. However, there has been no explanation or
documentation offered regarding either the assignment of defendant's account by
Monogram Credit Card Bank of Georgia to GE Capital Consumer Card Co. or the
relationship between GE Capital Consumer Card Co. and GE Money Bank. Accordingly,
the sworn statement of Mr. Turnbull that GE Money Bank owned the debt and
subsequently sold it to Sherman Originator, LLC is entirely unsubstantiated hearsay and

of no probative value.

The Court also notes that the documents presented by plaintiff's counsel are
[*4]contradictory regarding the chain of assignment of the alleged debt. Mr. Turnbull's
sworn statement indicates that the alleged debt was sold by GE Money Bank to
Sherman Originator, LLC yet the Bill of Sale produced indicates that the batch of
accounts set forth in the Notification files of February 14, 2009, in which defendant's
account was allegedly included, were sold and assigned to Sherman Originator I1l, LLC
and not Sherman Originator, LLC.[FN1]

The Court finds Mr. Torres' testimony to be inconsequential to plaintiff's contention that

it had a prima facie case against the defendant. Mr. Torres, who is an employee of
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Resurgent Capitol Services, LP, the servicing agent for plaintiff, acknowledged that he
had no personal knowledge of the assignment of the alleged debt between any of the
parties. Rather, Mr. Torres' testimony relied solely upon the documents that were
provided after the assignment took place. Mr. Torres' testimony regarding the
electronically transferred documents highlights the fact that there is no evidentiary
proof that defendant's account was actually assigned by or to any party. According to
Mr. Torres' testimony, his understanding of the assignments is that numerous accounts
are transferred pursuant to a Bill of Sale. After a Bill of Sale is executed, the account
information is transferred electronically. Exhibit A references transfer and portfolio
numbers for the accounts that were allegedly transferred as part of the agreement.
Apparently, portfolio number 12639 refers to a specific batch of accounts. The
computer screen printout is a physical representation of the information that was
transferred. However, there is absolutely nothing in the documentation to indicate that
Ms. Guest's account was among the batch of accounts transferred pursuant to the
agreements. Nothing in Mr. Torres' testimony establishes the chain of assignment of

defendant's alleged debt.

The Court notes that the Turnbull and Foster affidavits were both created on February
11, 2011, long after the litigation was commenced, specifically to bolster plaintiff's
counsel's position at this sanctions and contempt hearing. Neither of such affidavits
would be admissible in evidence as only photocopies were ever submitted and neither
was accompanied by a certificate of conformity verifying the authenticity of the notaries
who have acknowledged execution of such affidavits. Further, Mr. Turnbull's and Ms.
Foster's "affidavits" that defendant's account was assigned from GE Money Bank to
Sherman Originator, LLC and from Sherman Originator, LLC to LVNV Funding, LLC,
respectively, are hearsay and are not sufficient as a matter of law to prove that such
assignments did, in fact, take place. See, Palisades Collection, LLC v. Gonzalez, 10 Misc
3d 1058A (Civ. Ct. NYC 2005); Citibank v. Martin, 11 Misc 3d 219 (Civ. Ct. NYC 2005).
As such, there is no admissible proof specifically establishing that defendant's credit
card account was one of the accounts assigned. Plaintiff's counsel was unable to
present admissible or any other evidence of the entire chain of assignment of the
underlying debt in this matter and therefore, plaintiff's counsel could not show a prima

facie case against defendant.

The testimony of Ms. Watts and Mr. Acuff demonstrates that plaintiff's counsel
[*5]relied solely on the Placement Print sent over from Resurgent Capital when
commencing the instant action. Although plaintiff's counsel contends that they
conducted their own investigation, the record is devoid of any testimony delineating
exactly what other investigation was conducted.[FN2] Rather, the testimony clearly

establishes that it was only the placement sheet that was relied upon.

The Court finds that under the circumstances presented here, plaintiff's counsel did not
and could not have properly certified the complaint they filed in the instant action. 22
NYCRR & 130 -1.1-a requires that "by signing a paper, an attorney or party certifies
that, to the best of that person's knowledge, information and belief, formed after

an inquiry reasonable under the circumstances, (1) the presentation of the paper or the
contentions therein are not frivolous as defined in subsection 130-1.1(c)." 22 NYCRR §
130 -1.1(c) defines conduct as frivolous if: (1) it is completely without merit in law and
cannot be by a reasonable argument for an extension, modification or reversal of

existing law ... or, (3) it asserts material factual statements that are false."

Under 22 NYCRR § 130 -1.1-a a proper certification of a complaint can only be made
after an inquiry reasonable under the circumstances establishes that the claim asserted
in the complaint has merit in law and asserts truthful factual allegations. The Court
takes judicial notice of the fact that over the past five years alone plaintiff's counsel has
commenced well over five hundred consumer debt actions on behalf of assignee
plaintiffs in this Court alone. In many of those prior actions after the Court directed that
plaintiff provide proof of a prima facie case, including proof of the chain of

assignment(s) of the debt claimed, the actions were either dismissed by the Court for
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plaintiff's inability to produce said proof or discontinued by the plaintiff. Clearly,
plaintiff's counsel knew what documentary proof was required for a meritorious lawsuit
and knew that they did not have the required proof in the instant case when they filed
suit. Further, even though plaintiff's counsel well knew that it was routinely filing
actions on behalf of assignee creditors when it could not prove a prima facie case, such
attorneys continued to do so. In order for any inquiry by counsel into the merits of the
instant matter to be reasonable, particularly under these circumstances, counsel had an
obligation to obtain the required documentation substantiating a prima facie case,
including proof of the entire chain of assignment(s) of the alleged debt, or, at least,
certification from an identified individual(s) with personal knowledge of all elements of
the case, prior to filing the instant action. As such, since plaintiff's counsel failed to
obtain either the requisite documentation or other first party certification substantiating
the merits of plaintiff's alleged cause of action against the defendant, plaintiff's counsel
could not certify the complaint as required under 22 NYCRR 8 130 -1.1-a. Accordingly,

[*6]the certification here is disingenuous, misleading and false.

In addition, counsel has a continuing duty to assess the legal and factual basis of a
claim in order to avoid the imposition of sanctions under Part 130 of the Rules of the
Chief Administrator of the Courts. See Worldwide Asset Purchasing, L.L.C. v. Akrofi, 884
N.Y.S.2d 631 (Ithaca City Ct. 2009). In the case at bar, counsel was presented with
multiple opportunities to re-evaluate the claim especially in light of the fact that it was
ordered by the Court to produce documentary proof of the alleged claim, including the
entire chain of assignment of the debt, since the matter first appeared on the Court's
calendar. Only after being threatened with possible financial sanctions and with being
held in contempt of court did plaintiff's counsel obtain even some of the court ordered
documents. Even now, the chain of assignment has not been produced. The Court finds
that plaintiff's counsel’s failure to produce the directed documentary proof is even more
egregious given plaintiff's assertion at the very outset of hearing in February 2011 that
the judgment herein was valid (despite plaintiff's prior request to discontinue the
action) and further given the fact that the hearing was adjourned to allow counsel
additional time to submit documentary proof of its case, production of which would
otherwise be required in the ordinary course of pre-trial discovery. The apparent lack of
a factual basis for the claim renders plaintiff's counsel's conduct in commencing this
action without having proof of its merit frivolous within the meaning of 22 NYCRR § 130
-1.1(c).

Moreover, the Court takes issue with plaintiff's counsel's contentions that they have no
obligation to independently verify the information regarding the defendant's account
and that there is no "rule" requiring evidentiary proof of the chain of title prior to
commencing a lawsuit. Clearly, plaintiff's counsel knows that under New York law, a full
chain of assignment in addition to documentary proof of the contract and debt is
required in order to prove a prima facie case in a consumer debt action where the
plaintiff is an assignee of the original creditor. See, Citibank v. Martin, 11 Misc 3d 219
(Civ. Ct. NYC 2005); Palisades Collection, LLC v. Gonzalez, 10 Misc 3d 1058A (Civ. Ct.
NYC 2005); DNS Equity Group, Inc. Lavalle, 26 Misc 3d 1228A (Dist. Ct. Nassau Cty.
2010). Without proof of the chain of assignment, or alternatively, verification from an
individual with personal knowledge thereof (and of the other elements of the case)
plaintiff's counsel knows it is and will be unable to show its standing to sue the
defendant and a lack of standing renders a litigation a nullity, subject to dismissal
without prejudice. Citibank v. Martin, 11 Misc 3d 219 (Civ. Ct. NYC 2005). The
sentiment behind counsel's assertions renders meaningless the intent behind both the
certification requirement under 22 NYCRR 8 130 -1.1-a and the affidavit of merit
requirement under CPLR 8§ 3020.

The Court further notes that consumer debt actions are not akin to negligence actions
where extensive discovery may need to be had before a plaintiff can prove a prima
facie case. Rather, consumer debt actions are primarily document driven and thus, in
general, a plaintiff should be able to establish a prima facie case without any discovery

whatsoever. In the instant matter, plaintiff's counsel commenced an action without
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having sufficient documentary proof to establish its prima facie case and did so, this
Court believes, in bad faith, fully knowing what proof was required to prove a case, that
it was not in possession of such proof, and, most significantly, that, in all likelihood,
[*7]it could never obtain and produce the requisite proof. The conduct of plaintiff's
counsel not only improperly denied defendant the due process of law but is egregious,
dishonest and unprofessional and holds the courts and the entire legal profession up for

public scorn and ridicule. Such conduct shall not be countenanced by the Court.

With respect to the issue regarding whether plaintiff's counsel should be held in
contempt for failing to provide court ordered documents, Ms. Watts testified about the
attempts made by counsel to obtain the requisite documents as such efforts were
recorded in the firm's computer notes, which were produced at the hearing as an
exhibit. Ms. Watts testified that the firm's computer notes indicated that plaintiff's
counsel's office requested certain limited documents from plaintiff's predecessors in
interest, that being an affidavit of merit, billing statements and a bill of sale, shortly
after the defendant's answer was received.[FN3] Ms. Watts further testified that the
only document received by plaintiff's counsel before the January 18, 2011 court date
was an affidavit of assignment from Sherman Originator 111, LLC to LVNV Funding, LLC.
A review of Ms. Watts testimony clearly indicates that plaintiff's counsel had not even
attempted to obtain the chain of assignment, original credit agreement, any
modification of the credit agreement and an affidavit of merit from an individual
employed by the original creditor who has personal knowledge regarding the creditor's
record maintenance, all of which were required prior to the January 18, 2011
appearance date.Although plaintiff's counsel contends that good faith efforts were
undertaken to comply with the Court's directive that plaintiff serve on defendant and
file with the Court its proof of the entire chain of assignments, the credit card
agreement and plaintiff's prima facie case, the testimony adduced at the hearing
coupled with the attorney computer notes entered into evidence make it clear that
plaintiff's counsel made a minimal attempt at best to comply with the Court's order.
Plaintiff's counsel's office put in one request in July 2010 for an affidavit of assignment,
billing statements and a bill of sale. After the Court's order on September 28, 2010,
plaintiff's counsel did not re-request any of these minimal documents, or the remainder
of the documents as ordered by the Court, until after this matter was scheduled for the
sanctions/contempt hearing. Rather than trying to proactively obtain these documents
from their client, plaintiff's counsel waited for over five months for the client to send
them the documents. Moreover, as noted above, the documents requested were only

some of the documents ordered to be produced by the Court.

Based upon all the foregoing, the Court finds that plaintiff's counsel Rubin & Rothman,
LLC's failure to obtain the requisite documentary or other verifiable proof of the claim
alleged, including the entire chain of assignment(s), prior to commencing the instant
action against defendant constitutes frivolous conduct within the meaning of 22 NYCRR
8§ 130.1-1. Based thereon the Court hereby imposes a monetary sanction [*8]against
Rubin & Rothman, LLC in the sum of $10,000.00 which is to be paid by Rubin &
Rothman, LLC to the Lawyer's Fund for Client Protection no later than July 25, 2012.

Proof of compliance with this Decision and Order shall be filed with the Clerk of this
Court by that same date.

Regarding the issue of contempt, in its sound discretion, the Court declines in this
instance to hold plaintiff's counsel Rubin & Rothman, LLC in contempt for failing to
comply with the Court's directive. The Court trusts that plaintiff's counsel shall
commence actions on behalf of assignee creditors in the future only after having
received sufficient documentary or verifiable proof of the alleged claim and that they
will adhere to future directives issued by any court before which they appear. Any
future failure by plaintiff's counsel to comply with an order of this Court will not be

tolerated.

This constitutes the Decision and Order of the Court.
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Dated:May 29, 2012

Mount Vernon, New York

HON. MARK A. GROSS

City Judge of Mount Vernon Footnotes

Footnote 1:Mr. Torres testified that Sherman Originator, LLC and Sherman Originator

111, LLC are related, but separate entities.

Footnote 2: The Court notes that plaintiff's computerized attorney notes for the case
which were produced at the hearing and testified to by Ms. Watts indicate that
bankruptcy and death searches were performed. However, these do not constitute

investigation into the debt itself but rather whether the defendant is judgment proof.

Footnote 3: Although Ms. Watts testified that an affidavit of merit was requested on
July 20, 2010, a review of the computer notes produced as an exhibit indicates that the
affidavit of merit had already been received from the client on June 10, 2010. Rather,
the computer notes show that an "AOA" was requested on July 20, 2010, more likely an

affidavit of assignment.
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